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the minutest difference distinguishes crime from innocence. It is a case of the ancient logical sophism called the Sorties or the Acervalis. It can be shown that one single hair makes the difference between a bald man and those well-haired people who have no special class-name, but are not bald. If a man who has only a hundred hairs is called bald, the question will arise whether men with 101, 102, 103, 104 hairs, and so on, are also bald. If so, we can proceed with like questions until we get up to thousands of hairs. Sooner or later the man must be pronounced not-bald; but as there is no third term or middle between bald and not-bald, the change must take place upon a single hair. Certainly this is often the case with legal questions. A railway signalman charged with manslaughter on account of some mistake is either committed for trial or not committed : there is no legal middle term. But the mistake occasioning the accident may vary in culpability from zero up to something amounting to murder. At some point, therefore, an infinitesimal difference lies between crime and innocence.
In practice, these nice questions of degree are slurred over, and roughly decided by referring the whole matter to the discretion of a jury. Twelve jurymen decide whether the signalman has used ordinary and reasonable caution, " such as might be fairly expected from a person in his position." The lawyers and the judges are always talking about "what is reasonable," "what is fair," although they know perfectly well that they cannot explain clearly what they mean. Nor can the jury say any better on what clear grounds they decide the question of "reasonable care." Probably the only real use in the jury system is that it furnishes the judges with a practi-